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HOW TO FILE A DIVORCE WHEN YOUR 

PARTNER IS DECLARED MENTALLY 

UNFIT? 

The group of marriage is the foundation of 

peace and order of the society. Marriage entails 

dedication and lifelong responsibilities. Severe 

mental sickness results in disruption of behaviour 

and may additionally end result in incapacity and 

incapability to feature satisfactorily. Thus, one of a 

kind legislation on marriage have put restrictions 

on the marriage of folks with mental illness. In 

current instances with contemporary therapy most 

sufferers get better properly and get married. 

However, after marriage many face serious 

problems as they are frequently rejected by way of 

their spouses. Presence of an extreme intellectual 

sickness makes the marriage voidable in the Hindu 

Marriage and Special Marriage Acts.The two 

question which are the most essential ingredients of 

any marriage on which the whole matrimony is 

standing are; Is the marriage a legitimate one? Is it 

feasible for the relationship to continue? The 

prerequisites prevailing at the time of marriage 

determine its validity. A man or woman who is no 

longer capable of comprehending what is 

happening to him, or her, can't provide consent for 

marriage. The character may no longer have the 

capability for procreation. As marriage is tagged 

with lifelong responsibilities, positive restrictions 

are imposed. 

Burden of proof in such instances falls on the 

petitioner to prove that his partner if incurable of 

unsound thinking or is suffering intermittently or 

completely from such an intellectual disorder that it 

cannot be expected from the petitioner to continue 

to be with their spouse.
1
The petitioner must prove 

 His or her partner is incurably of unsound 

mind, or, 
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 Suffering intermittently or completely from an 

intellectual disorder 

The burden has to be discharged by using 

preponderance of chances failing which the case 

would fail.Mental circumstance of the partner 

cannot be proved with the aid of a layman. It has to 

be demonstrated through taking into consideration 

the opinion of a clinical practitioner who has 

examined the character and can attest that the 

character falls underneath the provision of section 

13(1)(iii) of the Hindu Marriage Act, 1955. 

However, the affected party can follow for re-

examination by a unique scientific practitioner or 

psychiatrist which will be accepted with the aid of 

the court. 

Major intellectual problems are listed both as 

preconditions of marriage and as grounds for 

divorce. Under Hindu Marriage Act, 1955, 

conditions in admire to intellectual disorders 

(Section 5(ii)), which need to be met before the 

marriage is solemnized, are as follows: 

 Neither party is incapable of giving a valid 

consent as an end result of unsoundness of 

mind 

 Even if capable of giving consent must no 

longer suffer from intellectual disorders of 

such a form or to such an extent as to be unfit 

for marriage and the procreation of children 

 Must now not suffer from recurrent attacks of 

insanity. 

It is pertinent to point out that the original 

provision was once “neither party is an idiot or a 

lunatic,” which was once changed to the current 

provision via Marriage Laws (Amendment) Act, 

1976. “Recurrent assaults of epilepsy” was also a 

disqualification for marriage, which was once 

removed via the Marriage Laws (Amendment) Act, 

1999. Supreme Court found that to brand the wife 

as unfit for marriage and procreation of kids on 

account of the intellectual disorder, it wants to be 

set up that the disorder suffered through her is of 

such a type or such an extent that it is impossible 
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for her to lead a normal married existence (R. 

Lakshmi Narayan vs. Santhi
2
) 

Marriages in contravention to the 

provision with respect to mental issues come under 

voidable category. Voidable marriages (Section 12) 

are these which may be annulled by a decree of 

nullity on the given grounds however may also 

proceed to be felony until the time it is annulled by 

way of a competent court.According to the Section 

thirteen of the Act, divorce or judicial separation 

can be acquired if the individual has been 

“incurably of unsound mind,” or has been 

struggling from “mental disease of such a type and 

to such an extent that the petitioner can't 

moderately be predicted to stay with the 

respondent.” The Section 4(a) of the Special 

Marriage Act has provisions identical to the 

Section 5(ii) of Hindu Marriage Act as conditions 

for solemnizing marriage. Similarly, Section 27 

lists same provisions in appreciate to floor for 

divorce as in Section thirteen of the Hindu 

Marriage Act. 

Under the Muslim Law, marriage is 

considered as a contract. A Muslim who is of sound 

idea and has attained puberty is qualified to marry. 

In instances involving a character of unsound mind, 

if the guardian of the character concerned considers 

such marriage to be in the interest of society and is 

willing to take up all the monetary obligations of 

the marriage, such marriages can be performed. 

Divorce (Talaq) has to be for a reasonable motive 

and have to be preceded by using attempts for 

reconciliations with the aid of two arbiters. A girl 

can reap a decree of divorce under “The 

Dissolution of Muslim Marriage Act, 1959”, if her 

husband has been insane for 2 years. Under 

Christian Law, marriage is voidable if either party 

is a lunatic or idiot. Christians can acquire divorce 

underneath Indian Divorce Act 1869 (as amended 

in 2001) on grounds of unsoundness of idea 

provided: (i) It ought to be incurable (ii) it ought to 

be current for at least 2 years without delay 

preceding the petition. Divorce is no longer 

admissible on floor of intellectual sickness below 

the Parsi Marriage and Divorce Act, 1936. 

However, divorce can be obtained if the defendant, 

at the time of marriage was once of unsound mind, 

furnished the plaintiff used to be ignorant of the 

fact and the defendant has been of unsound idea for 

two years upward and immediately preceding the 

application. 

When submitting for divorce, the asking 

for spouse need to state the “grounds” for divorce--

or purpose for the breakup of the couple’s 
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marriage. If you’re searching for a divorce from 

your partner primarily based on fault grounds, you 

have to show abuse, neglect, incurable insanity, 

adultery, abandonment or other fault grounds 

identified with the aid of your state. However, if 

you’re looking for a divorce due to a spouse’s 

severe mental fitness issues, you may additionally 

want to file for a fault-based divorce. In sure 

circumstances, you ought to be entitled to a large 

share of marital assets or a higher aid award if 

you’re capable to show your spouse’s mental 

fitness troubles brought about the marriage’s 

breakdown. If you’re undecided whether a fault or 

no-fault divorce is right for you, contact a nearby 

family regulation lawyer for advice.
3
 

We have to understand that for a valid 

marriage, consent soundness of thinking is implied. 

The expression “unsoundness of mind” has to be 

understood as the lack of capability to recognize 

one's affairs or marital obligations. The phrase “in 

consequence of unsoundness of mind” narrows 

down the thinking of consent, Thus, we can finally 

conclude that there are many provisions supporting 

insanity or unsoundness of mind of a spouse as a 

ground for approval or filing of divorce. 
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